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Klaus Heine: Professor of Law and Economics and the director of Erasmus Graduate
School of Law at Erasmus School of Law, Erasmus University Rotterdam. He has a Jean
Monnet Chair of Economic Analysis of European Law and is a director of the Jean Monnet
Centre of Excellence on Digital Governance as well as a director of the Erasmus Centre for
Data Analytics.
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The blue book: Hi Professor Heine, very glad to have the interview with you. I know
you were invited to give a keynote speech at the legal forum of 2nd WAIC in Shanghai last
year. How about your experience?

Klaus Heine: Thank you very much. It is also my great honour. It was wonderful! I
would like to thank the perfect organisation committee of the WAIC, Shanghai Law Society
and all volunteers. This is an excellent conference and I was impressed.
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The blue book: The title of your speech is “The Quest for Al Data Governance” . One

of the most important ideas is that you propose to grant legal personality to robots. Why
would that be a good idea?

Klaus Heine: Differently from what many non-lawyers may think legal personality is
not something that is reserved for human beings. Also firms have their own legal personality,
e.g. in the corporate form as limited liability company. And if we go back in time, for
example into the middle ages or to ancient China, Rome or Greece, also humans were not
fitted with the same legal personality as we are used to it today. Slaves had rights, but not
the right of self-ownership; or insolvent citizens lost the right of self-determinacy till they had
paid back their debt. What I will say is that the concept of legal personality is a legal artefact,
a set of manmade rules that shall serve specific purposes. Typically, a legislator would like to
shape legal personality in a way that it is to the benefit of society: Legal persons shall have an
incentive to prevent harm, shall raise capital for innovations, shall distribute profit between
stakeholders etc. Generically, legal persons are distinctive spots that have been granted
a specified autonomy to take decisions and that are liable for their actions. Hence, legal
persons may be the owner of property and may be a partner in a contract with corresponding

obligations.

WER A . AHER IR TR RER SRRy A LA REEdRIA
U267 o BE R RN — A E I BGEUE AR E5KA 2 45 N TR T A
o BT A IARIRTE?

Klaus Heine: Z5 A\ T REIR T7AA AR AUIX — T 5RAE R ZARE A EH B ASEHELL
g HIGFARMUNEANT RERATERARE . 28— MRIFERGIT, SFEN
—AFIEAIRSUER R, WY TR AT, GRS RTEDN], FATS L
TEAARE” ZXAMEEIF AR AR, AR R ATHERHEAS, Soh R
HE L EAaE . S22 S, AFRNIAESE, T 22 BRI S Kb
R eanEA S 2 RE R I — 28401 AR, Wt AR, (Hg
AT ARA A DAGERBG™ T, 2B RN IETE 5155, SRSk

351

S

2020-07-06 10:04:39 ’7



ZHFAHR . Frih, SEATEFEXLH, giamilsl, AR TE— M
HIRIME S . UBIER AR IATUE I TR E HIRSS D, O Tk BIAMTHERRY
FRE HARe —Bokid, MAZEBRIMmas, M B2k el A Rk A, 2o 1ok
BRI Mo A2 X8t A i bt 207 B0y, ATLAm R il T AR
KPR —TE AT, AIMTRETNE, fem BN, AT ie, 5%
SR, RS EAE T H T DU B SRR, PR BRI T ANk
ST, FINZERIEAIN X S5 P, EEARTRER M I AARLA, B e AR X
EEE N

The blue book: How does innovation relate to lawmaking?

Klaus Heine: The creation of new forms of legal personality is a reaction to the
challenges of new situational conditions; may that be the necessity to raise capital for large
infrastructures(train projects in the 18th century), the exploration of new continents(European
coloniesas of the 17th century) or the advancement of SME as of the 20th century by
private limited companies.Technological drivers are triggering the legal system to come up
with new materializations of legal personality, legal personalities that can better deal with
actual challenges than the incumbent legal personalities which were meant to cope with the
challenges from the past. Granting legal personality to Al is therefore a quite natural step to
integrate autonomous decision making of machines into our society and to let Al do what

society likes Al to do for it: Creating wealth and health for all people.
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The blue book: But is a modest adaptation of the law that we actual have not sufficient?
A gradual modernization of the law would also be much easier to achieve and the legal
profession is much more likely to accept it.

Klaus Heine: In my view AI will prosper indifferently from the legal regime around
it. Al is a very strong technological imperative that does not care overly what legislators
decide or what the doctrinal legal standpoint of law professionals is—at least not in the
medium and the long run. Those jurisdictions or countries that master to adapt their legal
infrastructure complementary to the technology will have an enormous competitive advantage
and can reap the benefits of Al earlier than late adopters. It is the co-evolution of technology

and institutions that is in the end decisive for economic growth.
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The blue book: So in your opinion, what does the Al governance framework look like?
Klaus Heine: The paradigmatic shift lies in the direct attribution of rights and
obligations to the Al. At the moment an Al is treated as any other machinery belonging to

a natural person or company. Rights and obligations concerning an Al are only addressed
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to the legal person that owns it. That means that the full property right of the AI rests

unspecified with the owner. The Al is—so to say—covered behind the corporate veil of
its owner. And it is the owners’ interests that play out against the public interest when it is
about the regulation of the Al. This two dimensional relation only changes, when the Al gets
it own legal personality. Then it still belongs to the company, but can directly be accessed
by the legislator or regulator. That means the Al gets a specific contractual status within the
company as employees, management or shareholders have. The specific status of Al allows

the regulator to directly govern the relation between the Al and society.
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The blue book: Could you give an example about the way in which granting legal
personality to Al might be advantageous for society, and how it may solve pending legal
problems of AI?

Klaus Heine: For example, big pharmaceutical companies may employ Als to create
new drugs. At the moment the new receipts of the drugs accrue automatically as patents to
the company. Those companies may use the Intellectual Property Rights then to hinder

new companies to enter the market. Incumbent competition law is not well prepared to deal
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with those or similar cases, because it has to regard hard wired Intellectual Property Rights

law as it is. However, if the Intellectual Property Rights are associated with the Al it would
be possible to expropriate the Al rather than the company from the Intellectual Property
Right. Historically, Intellectual Property Rights were meant to incentivise and compensate
human entrepreneurs for risk taking. That is not the case with Als. Thus, it is sufficient to
guarantee companies and investors making a profit from employing an Al, but not giving
them the right to deny access to the data and intellectual achievements generated by Al. Als
fitted with legal personality may have to pay taxes, may have to insure against accidents
etc. A whole new world of legal possibilities opens when one makes the paradigmatic step
to grant legal personality to Als and starts thinking about the design of the contractual nexus
with which Als become accommodated into our society. I do not see yet, how society could
achieve the same beneficial results without changing the legal status of AI. Those jurisdictions

will have a competitive advantage that first move to a new legal status of Al
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